
0/0 THEC0MMJSSI0NER (APPEALS), CENTRAL TAX,
ag vi 'B<IT· GSTBuilding ,7m Floor,,

Near Polytechnic,
Ambavadi, Ahmedabad-

380015

e.~thcftl : 079 - 26305136

311 cl-cil lc:tlg), ::tl(;J-tqlcilfq-380015

~:079-26305065

a Ig int :File No: V2/140/GNR/2018-19 &V2/35/RA/GNR/2018-19

a ar4la arr?r int :Order-In-Appeal No.: AHM-EXCUS-003-APP-175-176-18-19

f~-;:ircn Date :25-01-2019 v1NI ~'r cn"r CTN)~ Date of Issue: ~

~ 3m~~ ~ (3Ttfrc,r) &lxT qifur /J/J?e<t/,?
Passed by Shri Uma Shanl<er Commissioner (Appeals) Ahmedabad 01. J)~

3TT 3nga,uwra yes, orsnrarara-Ill -111g<1t11&1ll &RT WI~ 11"&1" 3~ :16/AC/CGST/2018-19
fit : 25-05-2018 gfor

Arising out of Order-in-Original: 16/AC/CGST/2018-19, Date: 25-05-2018 Issued by:
Assistant Commissioner,CGST, Div:Kadi, Gandhinagar Commissionerate, Ahmedabad.

0

'cf 3rq)"&1<!ffiT 10i· >Trcl,n-c\l cf>T -;:i111 ~er i:rm

Name & Address of the Appellant & Respondent

M/s. Theo Pharma Pvt. Ltd

0

ail{ a1fku gr 3rfl arr aria)s rpra aa ? al a s arr a gR zuemfenf 3 a r err 3if@)art
a) 3rfla a ynlerur arr) wgr ans roar et
I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

Jana rt arqerur 3a4aa
Revision application to Government of India :

(1) )+{)u surer zycan are)fr14, 1994 cn"r 'cfRT 3if f aa ng +rii # rnf i q@lat nt al vu-enrr #
yeru ugr }} irifa yr)rvr arr 'ra fa, a war, fr vinca, rora @arr, a)sf) zi~Gr, 9la )a
·rat, ire nurf, t{ Rec4) : 110001 pl a) sn) afg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) uf nra a) zf a mr) sra Qi gIf mah fa#t aruerTr II 3r,-:l:I cpms!R T-f l!T frlH-fl 1fl1mrJR x'r
qr argru ?] nra a al u nf 3j, za fa) quernzn «Tue ii a? az fhfl ara zq ff) rwerrr i st
llle>l a$ 4fur arr g{ 1 .

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) wwu ang f)fl zrg zn gr ?j [[Ru mIG w zm i1a Ra~fur ii wrzir zye a) nr a Uc
gycas Re a nr ui) and a are fi) «rgg nr yr i fuffr &1

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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uf? ye n q7rat fag Rt ma as (iua a per al) [afar at ·rm ra st
In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

er 3if urea atn yea a 1.fR1R er; ~ "Gfl" ~ cfifuc l'fR! a nr{ ? ail h arr uit gr er vi
f.n:rr-r cfi :FJlf.lcn 3rrp@, 3m cf; &]xf qrfur cJT x-!1Tlf 1TT <TT <!Tc; Toi fctrn 3Tfut~ (-;cr.2) 1998 tTRT 109 grr Pg f@g ·Tg

"6f I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) qn sn«a zea (sr4la) Pzmrra4), 2001 er; f.n:rr-r 9 er; 3Rf1fcr fctPrrc!"ec ~ ~&:rr ~-8 Ti c:'r mmit T-i. ·i:rr.ld
3ITT~ * i;r[TT 3ITT:m llfill(f fc;,=rrcp i-r TIJrr riR-fflpc-3r?r gi 3r4le am?gr mi- c:-)-c:-f >ffrrm er; xTTt>.:T B"fili'f 3ITT<R fcl,<n
sira1fgt Ur mer ala g. ql 'j-@ml1f er; 3m1frr tTRT 35-~ T-i Pr'cl"ffur tB1" er; 1.fR1R er; x'fWf rt xTTQ.T c..l'r3TR-6 'cffC'fR

) uR f) efl a1Re I
The above application shall be made in duplicate in Form No. EA-8 as specified under

,Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) f~f~"Gfrf 3Tr4<R er; mt>.:T Grgi ic van v arr u) z ma a gt at qt 20o/- ffi 1.fR!Fl" q-,"f ~ 3t'rx
ufN x=fc;rr.T xclJf.l "C!cn ~ x-f \YlllcIT "ITT ID 1 ooo/- at ·Ir a6tu I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One Q
Lac.

fur grca, ·)a sncr zyca vi ara 3r8)8)u nrnf@rawr uf rfl
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hr8l1n zyca 37f@)fr1, 1944 c#J" 'c1"m 35- UO<JT/35-~ cfi 3Rf!fo:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

aafRa qRwa 2 (1) a i aar; arr arcarat al 3r@), 3rg)it a mm ii v#n yea, tr sneer
gy«ca vi )ar4an9)#hr nrznf@rasnr (Rrec) uf?a ear 49)Rear, arsnrrr i arr rife, aarr)
mcrar, 3RfRcff, 3-lt\J-tcU6Jlci, ~ 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) ,1hn1:1 xlctlTc:~ ~ (3Tlllt'1) fl<lTlrcrc;\T, 2001 cn"r l'.TK'T 6 a sir/a 9ql --a 3j fufRa fhg 3gr 3rf)a)1
nrrf@e)awl a) n{ an4l fog 3fl fhg ng am2gr at a qRii Rea ureiqr zgca al min, mu a) inr ail
t>1"1trl!T 1f"lll ,~ii-1[-;-iT ~ 5 e1rur m B"x-rx) cBT-r t cffii ~ 1 ooo/- -q,"rx-f 1'tuRf 6'rfr I urm Gara zycn l nin, anGr al nir
3ik anrn mrn up1fn Ty 5 Gar4 z so Gr ua zt al 6u 5ooo/- #h 3#ml zft uri snr gycn #t in, anu
q,"} qj·ir 311'1 e1rr!<ll Tf.!Jl '!),TTl<JT X'ill\( 50 ~ m B"xH'f \i'lflGT t cffii X'illl( 10000/- ll>"lx-T 1'1~ B"i1rl I q,"} -q,"jx-r x'IBTlJcl'i"
farer } um vafia aa Ir CB" X'ill T-i "fm'cl" <1\'r uITT) 1 q Ire 3 zrt # fa5ft ft r5fas ea #a a #l
znrur qr &)

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a -fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) f g amr i a{ sm2vii ar mr) ear & at rat# a sitar fg vl c})T 'lj"1TTfA '3·cajcffi cPi" xq
fut Garr a1fl g u # el z aj ft frat ud) nrf aa) frg zrenfen 3r91R)a mrnfvor al va 3rf)
qt #k{)a rat at gs am)a fhnr mar &I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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(4) ~l'lll~<l ~ 3T~f.n:rr.r 1970 <f~ ~l'imf c!?"t 3'!m~-1 '<B' 3tffrfo "PltTrfur ~ 3Wflx xlcffi. 3ll~G"f m 'i~
3Tr<m <f~HR{!:[R'f "PlUn:A ~ cB' 3~ Tf z.f ~ er,")' ~ ~ ~ x<i.6.50 Iffi Cf)f ~llllllC'lll ~ R'.<R WIT -gP[l
arfeI

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) za aik iif@ mm#ai al firwr ave crm R1<fT-l'i' ~ 3it «ft err=r 3raff fr GlTr t ufl' 'x-\1111 1.rn', cf,~
sqrtc qi ears ar9la .=lJlm~cJRUT (cfiTllffcr~) °Pl'lJT-1 , 1982 Tf ~ ~- I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) 'eftm ~wen, ~a-~./.1 ~~wen 'Qcl :ac:11ch-1. 341f1a uf@raw (flaa) a #fr 3r4hi amnai ii
h.ta 3n rva 3rf@fr+, r&gy Rt err 3sn a 3iaua faftza(izn-2) 3f@0fGz1 2av(a&v #Rt
iznr 29) fecaia: e.·,2°y 5it Rt facf) 3f@)fr+, &&& fterr s h 3iaafa {lcl(cfi-( Cfil 3:ftmcfi'l'. ~

a1{e, aarefar#r area-«far "fmsa 3far k, arf fa zrarr a 3iaafr "fm cfi'l'~ cm>fr
3r4f@a zrfrarailsst 3rf@ram@t
h.4ta 3er grcasvi lamaa 3iaafa "mar~'aTlJ' ~Tiw:fl"H~ ~rrfi:rn't

3

(il mu 11 t a siafa feffRaa
( ii) ~ "fm cfi'l' * ~ 'a'R>@' uftr
(iii) adz am fez1ma6l ah fun 6 h 3irafa er an#

-» 3mat ser rg fagrerrhman fa#z (@i. 2)y 3f@)Gr+, 2014 # 3cara u4fa4t ::ticflt>t"t<1.1~

qf@art ah rarer faarreflrrarer3rffvi 34tr atraarr ztit
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(@) zw3r2grhu34lr u@raur a rag szi greas 3rarar grca zu avg fa c11Rct tTT" ctrmar~
3 3

df'Q'~Tiw:f;~ 10% 3ra1arcr 3il szihaavg faaff@a gl as avsh10% 3raarcw #r sr #al&l
3 2

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

s Appeal No Appeal filed by Order-in-Original No.&
No date
1 140/GNR/18-19 M/s Theo Pharma Pvt Ltd, Plot 16/AC/CGST/2018-19

No.819/C, Rakanpur, Ta-Kalal, dated 25.05.2018
Dist. Gandhinagar

2 35/RA/GNR/18 Assistant Commissioner, CGST, -do
19 Kalol Division

The appeal mentioned at Sr.No.1 above has been filed by M/s Theo
Pharma Pvt Ltd (hereinafter referred to as 'the appellant') against Order-in

Original No.16/AC/CGST/2018-19 dated 25.05.2018 (hereinafter referred to as "the

impugned order) passed by the Assistant Commissioner of CGST, Kadi Division

(hereinafter referred to as "the adjudicating authority") . The Assistant
Commissioner of CGST, Kadi Division, Gandhinagar Commissionerate
[hereinafter referred to as "the department'] has also filed an appeal as mentioned

Sr.No.2 above against the same impugned order passed by the adjudicating

authority in respect of M/s Theo Pharma Pvt Ltd (the appellant), as per Review

Order No.25/208-19 dated 08.10.2018 of the Commissioner of CGST, Gandhinagar

Commissionerate .

2. Briefly stated, the appellant was engaged in the manufacture of P.P.

Medicines falling under chapter sub-heading 3003 of the first schedule to the

Central Excise Tariff Act, 1985 (CETA, 1985). The appellant was availing value

based SSI exemption up to clearance value of Rs.100 Lakhs under Notification No.

08/2003 dated 01/03/2003 (as amended) (hereinafter referred to as the 'SSI

notification') for clearance of its own goods, whereas the goods manufactured for

loan licensees under various brand names not belonging to the appellant, was

cleared on payment of Centrai Excise duty @ 16% from the first clearance in a

financial year. The factory of the appellant was falling within 'rural area' as defined

in paragraph 4 of the SSI notification. The exemption contained in the SSI

notification did not apply to specified goods bearing a brand name or trade name

whether registered or not, of another person, except in cases where such branded

specified goods were manufactured in a factory located in a 'rural area'. It

appeared that the appellant was liable to take into account also the value of
%,

branded goods for the purpose of determining the exemption limit of aggregate of

first clearance value not exceeding 150 Lakhs Rupees made on or after 1° April in a

financial year and also for the purpose of determining the aggregate value of

clearances of all excisable goods for home consumption by a manufacturer from

one or more factories, or from a factory by one or more manufacturers not

exceeding 300/400 Lakhs Rupees in the preceding financial year. As the appellant

had failed to add the value of branded goods for the purpose of determining the

said aggregate values of clearances in a financial year as well as the preceding

financial year, a show cause dated 07.08.2006, covering the period of 2001-02 to

2005-06 was issued to the appellant.

0

0
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2.1 The said show cause notice was kept in call book as an identical appeal filed
by the department in respect of M/s Rhombus Pharma Pvt Ltd against
Commissioner (A)'s order was pending before CESTAT. The CESTAT, vide order
dated 08.10.2015 has rejected the department appeal and directed to re-quantify
the demand for the normal period of limitation. Further, the CESTAT in case of
Pharmanza India has passed an order No.A/1330134/2009 dated 07.01.2009,
wherein it has held that the duty already paid on branded goods are required to be
adjusted against the duty demanded from the assessee and directed for re

quantification of such duty.

2.2 In view of above referred CESTAT's orders, the adjudicating authority has
decided the show casue notice, vide impugned order by dropping the demand of
Rs.8,75,506/- as time barred as the demand pertains beyond normal period and
confirmed the demand of Rs.2,52,022/- with interest falling within normal period.
The adjudicating authority has adjusted duty amounting to Rs.1,98,788/- against
the demand and ordered to recover remaining amount of Rs.53,235/-. A penalty of

Rs.50,000/- was also imposed on the appellant.

3. Being aggrieved, the appellant has filed the appeal mentioned at Sr.No.1

above on the grounds that:

c The adjudicating authority has not followed decision of Tribunal decision in
case of M/s Pharmaza India; that the adjudicating authority has not
considered the whole duty paid on the branded goods on which no duty was
required to be paid upto the aggregate value of clearance of rupees one
crore as contended by the appellate authority as well the Hon'ble Tribunal.

• The adjudicating authority has not adjusted the duty paid by the appellant
from April 2005 to July 2005; that in the case on hand, there is a question
of allowing adjustment of duty paid on the clearance which were not liable

.~

to be paid against the clearance which is held to be dutiable in view of SSI

notification.

4. The department has filed the appeal mentioned at Sr.No.2 above on the
grounds that while passing the impugned order, the adjudicating authority has
committed error in re-quantification of the demand by not giving any basis of which
the demand has been re-quantified; that he also not given any facts, figures &

period for which the said re-quantification has been done. The department has

requested to remand the case to the adjudicating authority.

5. The appellant has filed cross-objection to the appeal filed by the department.

4. Personal hearing in the instant appeal was held on 17.01.2019. Shri Pravin
Dhandharia, Chartered Accountant appeared for the same and reiterated the
grounds of appeal in respect of appeal filed by the appellant and also explained the

case of the department. He further submitted duty calculation.

$
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First, I take the appeal filed by the appellant. I have gone through the facts
of the case and submissions made in the appeal memorandum.

6. At the outset, I find that the adjudicating authority has decided the instant
issue on the basis of the Hon'ble CESTAT's order No.A/11396-11397/2015 dated
08.10.2015 in respect of M/s Rhombus Pharma Pvt Ltd and also decision of M/s
Pharmanza India reported in 2009 (237) ELT 488. In the case of M/s Rhombus
Pharma Pvt Lt, it has been concluded that the demand of duty for the extended
period of limitation cannot be sustained and only the demand for the normal period
of limitation is sustainable. In the case of M/s Pharmanza India, the Hon'ble
Tribunal has held that the duty already paid on goods cleared by the loan licensee

is required to be adjusted against the duty demand.

•

0and as per Hon'ble CESTAT's order, the duty which has already been paid on such
clearances, which the department has contended to be exempted, should be
considered as deposit. In the circumstances, whatever duty has already been paid
by the appellant from April 2005 to till crossing the threshold limit should be taken
into consideration while adjusting the duty. The appellant has contended that the
order of the adjudicating authority is not correct and not as per guidelines of the
above referred CESTAT's order. They contended that the adjudicating authority has
given adjustment of Rs.1,98,788/- for the clearances from 01.07.2005 to
08.08.2005 and not for the duty paid on clearance from April 2005 onwards.

9. I find that the adjudicating authority has re-quantified the duty vide para
24.14 of the impugned order. He stated that "In the instant case the date of
delivery of show cause notice is 22.08.2006 i.e considering the period within
limitation for re-quantification is 23.08.2005 to 31.03.2006. The said assessee had
filed their mothly ER-1 return for April 2005 to June 2005 on 18.07.2005 i.e not
within normal period and for the month of July to September 2005 on 19.10.2005

%,

7. In this case, as stated above, the appellant was availing value based SSI

exemption up to clearance value of Rs.100 Lakhs under Notification No. 08/2003
dated 01/03/2003 (as amended) for clearance of its own goods, whereas the goods
manufactured for loan licensees under various brand names not belonging to the
appellant, was cleared on payment of Central Excise duty @ 16% from the rs O
clearance in a financial year. The Hon'ble CESTAT has clearly held that "duty paid
on the clearances, which the Revenue has contended to be exempted, should be
considered as deposit and the said duty is required to be adjusted against the duty
now being demanded from the appellant" and such re-quantification exercise is to
be done only for the period within limitation. The impugned order states that the
appellant had crossed their threshold exemption limit of one crore rupees on
08.08.2005, while considering their own clearance and clearance value of loan
licensees. Therefore, no duty was required to be paid by the appellant upto
08.08.2005 and from 09.08.2005 onwards, they were required to pay duty on their
own clearances as well as those of the Loan Licensee. However, the appellant had
discharged duty in respect of clearance of Loan Licensee from April 2005 onwards
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i.e within normal period. Thus the discharge of C.Excise duty for the clearance for
the period 01.07.2005 to 08.08.2005 pertaining to the loan licensee before
attaining 1 crore clearance are required to be adjust while demanding the duty on
own clearance.". I find that that the adjudicating authority has not adjusted the
duty as per Hon'ble CESTAT's order as discussed above that the duty which has
already been paid on such clearances, which the department has contended to be
exempted, should be considered as deposit as discussed at para 7 above. In view of
above, I am of the opinion that the matter needs to be verified by the adjudicating
authority according to the ratio of the decision of the Hon'ble Tribunal and the duty
particulars paid by the appellant as has been observed above. Therefore, I remand
the case to the adjudicating authority, in view of foregoing discussions.

10. Now, I take the appeal filed by the department. The department in their
appeal has contended that the matter needs to be remanded as the adjudicating
authority has committed error in re-quantification of the demand by not giving any

0 basis, facts and figures and period of which the demand has been re-quantified.
The issue raised by the department in their appeal has already been discussed by
me in above paras and remanded the case to the adjudicating authority. In the
circumstances, I do not find any further merit to discuss the matter again here.
Therefore, I allow the appeal filed by the department by way of remand.

·31"2
(Garzia)

Tr argaa (3r4lea)
Date : .1.2019

Attested

11. In view of above discussion, I allow both the appeals mentioned at para 1
above by way of remand. The appeals stand disposed of in above terms.

o
.c±8
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BY R.P.A.D.
To,
M/s Theo Pharma Pvt Ltd,
Plot No.819/C, Rakanpur,
Ta-Kaloi, Dist. Gandhinagar

The Assistant Commissioner
CGST, Kaloi Division, Gandhinagar.

Copy to:
1. The Chief Commissioner of Central GST Zone, Ahmedabad.
2. The Commissioner of CGST, Gandhinagar.
3. The Additional Commissioner(Systems) CGST, Gandhinagar
4. Guard file
5. P. A
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